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Ex order te remove the impreftions which 
the miſrepreſentations contained in a Pamphlet, 


intitled, A State of the preſent Form of 


Government of the Province of Quebec,“ may 
haye made upon the minds of men unacquainted 


with the fate of it; although the diſmiſſion 
of Mr. Monk from bis office as Attorney. Ge- 


neral is ſufficient to ſhew the ſenſe entertained | 


by his Majeſty” s Miniſters of bis conduct; ; In 
juſtice'to the Judges of Quebec, it is thought 
neceſſary to publiſh the Introduction to the 
Obſervations hich thoſe Judges made vpoh 
the oral and written teſtimony adduced in an 
Ibveſtigatien, ordered in conſequence of an 
Addreſs of the Legiſlative Council, of the 27th 
of April,” 1787, and” of a Memorial of the 
Judges of the Court of Common Pleas, of the 
iſt of May, 1787, to his Excellency Lord 
Dorcheſter, the Governor-General. 


It is. hoped that the publication of the Ia- 
troduction will at leaſt ſuffice.to engage men 
8 IL 1 41 of 


r 


3 4 er 


t 1 
of candor and moderation to ſuſpend their 
judgment upon the merits and proceedings of 
that Inveſtigation, until ſuch time as a Report 
hall be made by the Crown.Law Officers, to 
whom the papers relative thereto, tranſmitted 
by his Excellency Lord Dorcheſter, in the fall 
of the year 1787, to his n 8 1 « 
State, were referred. ee N 


The an obſerves, that there was an evi- 
dent impropriety, to give. it no harſher term, 
in publiſhing mutilated extracts from the In- 
veſtigation, in order to ſerve political pur- 
poſes, and to prejudice the public againſt, the 
Judges of Quebec, at a time when their friends 
uncertain of meeting with approbation from 
them in publiſhing materials which are in their 
hands, (though they think the exculpation of 

the Judges from the charges brought againſt 
them would be the neceſſary conſequence) re- 
ſtrain themſelves even now to making public 
this Introduction and an Appendix, containing 
papers OT. to the underſtanding of it. 1 
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His! Honour the Chief Juſtice, Mr. Smith, 
having at the opening of the Commiſſion at 


the Council Chamber on the 11th of June, re- 
lated to a numerous audience a hiſtory of his 
conduct during the laſt Seſſion of the Legiſla- 
tive Council, and the fate of an Ordinance 


differences; (but which the Legiſlative Coun- 


bliſhing different laws for the inhabi 


the 


nl 


eil had rejected, from a conviction, that the 

ſame, by perpetuating difſentions, and eſta- 

ts of 

the ſame province, would have a very 6 ppolite 

effect) the wa of the Common Pleas for 
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which he had prepared to heal diviſions and 
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the diſtrict of Quebec, previous to making 
obſervations upon the proceedings held ſubſe- 
quent to the 23d of June, in order to remove 
the prejudices which that narrative, ſo unſea- 
ſonably made, may have excited in the minds 
of the public, and the better to enable Lord 
Dorcheſtet, or others, to whom it may be ſub- 
mitted, to form an adequate opinion of the 
nature and motives of this inveſtigation, think 
it incumbent on them to ſtate, as conciſely as 
poſſible, the events that have taken place in 
the province fince the conquelt of it, at leaſt 
as far as they relate to the laws and adminiſtra- 
tion of juſtice in it. 

Though Canada was conquered by his Ma- 
jeſty,s arms in the fall 169, Adminiſtration 
in England « did not interfers. with the interior 
government of it, till, the. yeat 1763. It re- 
mained during t that period divided as formerly 
into three diſtricts, under the ſeparate com- 
mand of military officers, who eſtabliſhed in 
their reſpective diſtricts military courts, under 
different forms indeed, but in which, accord- 
ing to the policy obſeryed j in. wiſe vations to- | 
wards a conquered people, the laws and uſage 
of Canada, were obſeryed as the rule of deciſion. 

His Majeſty,. with a view to encourage ſet- 
ders from Rappe and fagerigg, to reſort to 


c | Canada, 


KY 


il '3 1 Ps 
. and the? other countries which bad 
been ceded to Great Britain by the Treaty of 
Paris, by his Proclamation in October 17633 
ſignified the Royal Pleaſure, that the Engliſh - 
ſorm of government and Engliſh laws ſhould 
be eſtabliſhed in them, as ſoon as circumſtances 
would permit. 4 WS 3 Ie 
General Maufray's commiſſion Wy figs 
tions, as Civil Governor of Canada, in the year 
1764, confirmed that intention. In confor- 
mity to that commiſſion and thoſe inſtructions; 
an ordinance of the Governor and Council was 
paſſed in September 1764, which introduced 
the Engliſh form of proceeding in the admi- 
niftration of juſtice, and preparatory to the 
introduction of the Engliſh laws, as ſoon as 
proper ordinances could be framed for the in- 
formation of the people. Many conſidered, or 
affected to conſider, that ordinance to be an 
introduction of the Engliſh law; a circum- 
ſtance Which gave great alarm to the people. 
In order to quiet their minds, the Governor 
and Council, in November in the ſame year, 
paſſed an ordinance, enacting, that. in actions 
relative to the tenure of lands and rights of 
inheritance, the laws and uſages of Canada 
ſhould be obſerved as the rule of deciſion, 
ee the Judges in all other cauſes the 
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Governor made ſuch repreſentations as his duty 


it, not only from the report 


1 0 


power of deciding acording to equity, conform- 
able to the faid ordinance of September. Go- 
vetnor Murray in the ſame year repreſented to 
his Majeſty's Miniſters, that the proclamation 
and his inſtructions were inapplicable to the 
circumſtances of Canada, which, as being A 
country already peopled, and for a ſeries of 
years governed by a fixed ſyſtem of laws, dif- 
fered eſſentially from the other ceded cbun- 
tries; and. as by this time the Grand Jury of 


the firſt Quarter Seſſions for the diſtrict of 
Quebec, had, amongſt many improper pre- 


ſentments, made ſome of a very illiberal and 
perſecuting ſpirit -againſt the Catholics; the 


required, to prevent the people of the province 
from being oppreſſed by the few old ſubjeRs, 


5 Metin ge e and 


and commerce. 


C an intire diſapprobation of the con- 


duct of the Grand Jury, they did not adopt 


any fixed ſyſtem for the country till the year 
1774, when having received full and ample 
information of the ſtate of men and things in 


Carleton and the other principal officers of 
nne but -alfo from Mr. Morgan, a 
q _ _ gentleman 
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Though the King's Miniſters Egnilied tothe 


s of Governor 
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„„ 
gentleman of the profefilion of the law, who 
had been ſent out to Canada for the purpoſe, 


they thought proper to lay the affairs of the 


province before: Parliament. 
The Add of the 14th of the King was paſſed 
in conſequence, which by declaring the laws 


and uſages of Canada to be the rule of decifion 


in all cauſes thereafter to be inſtituted in the 
courts of civil juriſdiction, except inaſmuch 
as they were altered by the Act itſelf, or ſhould 


nor and Legiſlative Council, put an end to the 
uncertainty which had for many years ſubſiſted, 


and which had on many oecafions embarraſſed 


the Judges, who nevertheleſs think themſelves 
intitled to ſome ſhare of merit, for having un- 


der theſe circumſtances adminiſtered juſtice to 


the King's ſubjects, in a manner ſo as to have 
made the natives feel as little as poſſible the 
change which had taken place, and at the ſame 
time protected the intereſts of the old ſubjects, 
who had reſorted to the-province for the purpoſe 
of trade and commerce. For upon this occaſion 
the Judges think fit to obſerve, that the clamour 
and calumny againſt the courts of juſtice did 


not commence till after the year 1775; a proof 
that it was the law and ſyſtem of Government, 


eſtabliſhed by that Act, which created the diſ- 


contents 


be altered by future ordinances of the Gover- 
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contents amongſt the Ad ſubjects, and not the 


errors than when they bad a wong anc Writ- 
and ſuch of the old ſubjects who were ſupe- 


general, who from the time of the eſtabliſh- 


againſt it, committees were named to draw up 


the other tolonies which were prepared” to re- 


the minds of the lower claſs of "Canadians an 
4des, that in May 1775, when the act was to 
be in force, they were to be made ſlaves d 
| pranks eri Es 


miſconduct or error of the Judges, for aſſuredly 
men at a time, when they had no fixed law for 
their guide, may be ſuppoſed to commit more 


ten law to direct them. 
The act, however aeteptebl to che natives, 


rior to religious and national prejudices, was 
nevertheleſs diſagreeable to the old ſubjects in 


ment of civil government in the year 1764, 
had been, as Proteſtants, the ſole Members of 
the Council, ſole meer er ve mc 
Troup Gan 

As ſoon as the act was made e in the 
province in 1774, great clamour was raifed 


petitions for its repeal, and as at that time 
there were in the province many partizans of 


volt, great pains were taken to impreſs upon 


Upon the Want of ben provinge * the 
rebel in 1775, the greateſt part of the Mem- 


bers 


bers of the 


ing, petitions,, 


mation. "Theſe men, in 1776, were, allowed 
to return to the town, and were at firſt treated 
by 'the old ſubjects with the contempt they 
merited, for by far the greateſt part of the old 


Tal 


Committees. opealy joined, them, 
and many of thoſe who, had, been molt . cla- 


mourous. againſt, the act and foremoſt in fign- 
n, of Quebec, in 
ovember 0 the lame, Year, in conſequence _ 
of. his, Excellency General Carleton' s procla- 


left the to 


* 


ſubjects, had, by their. laudable conduct, in the 


winter 1775 and 1776, during the blockade 


cf. the town of Quebec, 


they might have been miſled by theſe, — 
55 their intentions were good, and that 


bew that thou gh. 


1ey were attached to their, king and country. 


As ſome 'of the, perſons. who had left the 
town. carried on an extenlive commerce, and 
as they adhered. firmly to one another, they by. 
degrees were received amongſt their fellow ci- 
tizens, Waiting only for a favorable opportu- 
nity to renew their clamour and diſcontent 


egainſt the laws and conſtitution of the coun- 
try. Many reaſons concurred to reſtrain their 
deſigns during the war, but the Minutes of | 
the Legiſlative, Council will ſhew there were 
ſome Members who, by deſire to innovate,. 


kept alive without e doors that prejudice which 
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the old ſubjeQs eatertiibied againſt the laws and 
conſtitution of the country. The fame Mi- 
nutes will ſhew, that ſuch of the Judges, who 
had ſeats in the Legiſlative Council, conſidered 
the Act of the We of his Majeſty as the ef- 
fect of that liberal and tolerating irit which 
diſtinguiſhes an enlightened age and nation, 
and as fitly calculated to preſerve the colony 
ig dependance . the crown of Great Bri- 
bo | Fo 
In April 1984, 3. ths” Governor of the Pro- 
vince received the preliminaties ol ce in a 
diſpatch from Sir Guy Carleton at ew Tork, 
and with them a letter from the Secretary of 
the Treaſury, containing poſitive orders to 
exact payment of the * anding debts due 
for bills of exchange, which in the year 1981, 
the Honourable John Cochrane, agent for the 
remitters of public money, had been autho- 
rized by the Governor, as commander in chief 
of the forces, to fell ypon credit. Maus | 
to the receipt of theſe orders, Mr. Cochrane 
had given to the commander in chief a liſt of 
the outſtanding debts due on bills of 1781, 
WA to 102,0061. and upwards, but 
the order of the Treaſury being commu- 
ML to him, he not only refuſed to affiſt in 


the recovery of the debts due, or aſſign over 
the 


1 7. 
the obligations « or. notes which he had wks, 
or ought to have taken, from the debtors, 
agreeable to the reſtrictions under which the 
authority to give credit had been given, but 
acquainted the commander in chief, that tho ugh 


he had given a liſt of debts due upon bills of 


1781, which amounted only to 102,000]. yet 
there was a much greater ſum due, for that.in 
order to enable the merchants to © go on, he had 
been obliged in the fall 1782 (notwithſtand- 
ing the commander in chief had withdrawn 
his authority i in Auguſt of that year) to fell 
his bills upon credit to a very great amount. 
The commander in chief alarmed at the con- 
duct of the remitter's agent, and ſtill more at 
the intention of blending the credits given in 
1781, under his Excellency's guaranty, with 
thoſe given in 1782, conſulted the law officers; 
the reſult was, that the Solicitor General, with 
the aſſiſtance of Mr. Cugnet, a French lawyer, 
ſecretary and tranſlator” to the Governor and 
Council, was inſtructed to commence an ac- 
tion againſt the Hon. John Cochrane, and 
agreeable to.the laws and uſages of Canada, he 
applied for and obtained from the Judges of 


the Common Pleas of Quebec, the Writ of 


Saifie Arret againſt the debtors (on the credits 
of 1781) as Tiers Saifie one againſt Shaw and 
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F razer, who by the liſt before mentioned were 
indebted in the ſum of 71,4671. 38. rod. and 
another againſt ſeveral debtors (upon a ſecond in- 


formation) to the amount of 30,5791. 168. 3d. 


The debtors who had flattered themſelves, 
that as Mr. Cochrane would not aſſiſt in the 
recovery of the debts in conformity to the 
orders of the Treaſury, Government could 
have no recourſe againſt them, were much en- 
raged againſt the laws and uſages of the coun- 
try, which afforded the Government the means 
of bringing back to the channel of the national 
treaſury, the very large ſums which had been 
diverted by Mr. Cochrane to the mercantile 
ſpeculations of the houſe of Shaw and Frazer, 
and of others, They did not neglect to ca- 
lumniate the Judges on the occaſion, though 
in granting the Writ of Saife Arret, they 
only obeyed the law which extended to Go- 


vernment the ſame benefit in recovering debts 
as is granted to the ſubject, 


'The revolution which the approaching peace 
made in commercial ſpeculation, affected the 
merchants in general, who not being able to 
make remittances as uſual in bills of exchange 


upon credit on Meſſrs. Harley and Drummond, 


united with Mr. Cochrane's debtors, in clamour 


again the Laws ang: n of Juttice to 


which 
6 


N je *. 1 | 
which they attributed, however! falſely, thei 
misfortunes. 8 
Mr. Cochrane, who. bud ay: of the mer- 
chants attached to him by the ſtrongeſt of all 
ties, their intereſt, ſet on foot a petition in the 
fall of the year 1783, complaining of the 
_ laws, the conſtitution of the country, and of 
the adminiſtration of juſtice. | It was figned 
not only by his debtors and thoſe concerned 
with them, (who perhaps had read it and knew 
the meaning of . it). but. alſo by many of the 
loweſt. claſs of people, who thought only of 
the honor held out to them, of {citing their 
names to a paper that was to be. preſented to 
his Majeſty or his Miniſters. The Judges, 
who never ſaw that petition, have been af< 
ſured, that it was in general df ſuch a nature 
and tendency, as engaged the Secretary of State 
to ſignify to the Governor of the province in 
1784, a very ſtrong diſapprobation of it. 

Perhaps for this very reaſon it was. thought 
neceſſary 1 in November 1784 to ſet about ano- 
ther petition. The Judges have been inform- 
ed, that a petition in oppoſition to this laſt, 
was at the ſame time tranſmitted to his Ma- 
jeſty by a very numerous and reſpectable body 
of his Canadian ſub ie | 
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In the year Fu an ordinance of the Go- 
vernor and Legiſlative Council adopted the 
trial by Jury in commercial matters, and in ac- 
tions of perſonal wrongs to be compenſated in 
damages; but the laws and ufages of Canada 
received no further alterations than thoſe which 
had been made in 1777. 
The Judges now arrive at rt period, where 
they have to ſtate events which have given 
more immediate occaſion to this inveſtigation, 
and as it is of the utmoſt conſequence to them 
that thoſe events ſhould appear in their true 
light, they will proceed to ſtate them with 
that freedom which becomes men who have, 
ſome of them for /wenty-three years, been ho- 
noured with the important taſk of adminiſter- 
ing juſtice to their fellow ſubjects, and with 
that ſpirit of independance, which has ever 
influenced them'in the diſcharge of their duty. 

After the iſt of May 1775, when the act of 
the 14th of the King took place, men could 
ſcarcely differ in opinion with regard to the 
law, that was to regulate the deciſion of the 
Courts of Juſtice in civil cauſes, The mere 
reading of the act was ſufficient for that pur- 
poſe; and the Judges uniformly decided ac- 
cordingly. If any doubts could ſubfiſt, they 
muſt have ariſen from ꝰ the icnorance real or 

affetted, 


. 
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affefied, of the LL lawyers and their 
clients, of the extent of the alterations which 
the ordinances of the Governor and Legiſlative 
Council had from time to time made, in the 
laws and uſages of Canada, alterations which 
the Judges will point out in their obſervations 
upon the oral and written teſtimony produced 
at this inveſtigation, 

A cauſe wherein the Hon, William Grant, 
and Mr. Robert Grant, of London, were Ap- 
pellants, and Mr. Alexander Gray Appellee, 
was ready for hearing in the Court of Appeals 
in October 1786, when the Hon. William 
Smith, the Chief Juſtice, arrived. This cauſe 
had for ſome time been before the Court of 
Common Pleas at Quebec. Mr. Monk, the 
attorney for the defendants in the inferior 
courts, having filed a plea of exceptions to 
Mr. Gray's right of action as curator, and 
having appealed from an interlocutory judg- 
ment * given thereon, eſtabliſhing Mr. Gray's 
right of Action, as having been appointed cu» 
rator conformable to the law of the country, 
The Court of Appeals confirmed that interlo- 
cutory judgment , and remanded the record 
to the inferior court, to be proceeded upon to 


t | | 
a. anl. 
final 


93 »* "4 


— ———— W.. wi — — — —Uñ— 3 


2 
3 
- * * — 
- 
— —— 


F 


, 
* 
2 
* 
——— — — 


mnt 


9 ng - > 


. o : — — 


* 


1 


nal judgment. The Chief Juſtice x who fat 
as Prefident of the Court of Appeals, at the 
bearing of the appeal from the final judgment 


of the Inferior Court ®, (which on all hands 


was agreed to be right with regard to the ſum 


for which that judgment was given) upon re- 
verſing it on the 29th of December, advanced 
a doctrine altogether new in the province, 
namely, that the at? of the 14th of the King, 
Bad not eftabliſhed the Jaws and uſages of Canada, 
mn actions where neither of the. parties were Ca- 
nadiant, but that the Engliſh lau was ta be the 
rule of deciſion, in cauſes wherein Britiſh born 
fubjes were parties, And that therefore the 
appellee ſhould have obtained letters of ad- 
miniftration agreeable to the Engliſh form. 
The judgment of reverfal + inſinuates indeed, 
that the appellee was not duly Fppointed a 
curator, according to the antient law of the 
country, but in as much as the appellee had 
by a ſolemn judgment of the Court of Appeals 
already cited, been ſuſtained a legal curator, 
it is evident that the reverſal was founded upon 
the new doctrine, that Britiſh born ſubjects 


were not precluded by the act of the 7570 of 
the King, from the operation of the Engliſh 


* Vide Appendix, Ne VI. 1 Ibid, Ne vn. f 


law. 
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preſſed in the judgment of reverſal, and was the 


of Appeals, the Chief Juſtice preſiding, to 
contradict their former judgment. If this 


returned to the ſame, or greater confuſion, 
than that which had prevailed before the a& 
took -place ; and the Courts of Juſtice would 
have 'been involved in the ſame or greater 


had reſcued them. 
- The Court of Common Pleas opened on the 
| 6th of January after the Chriſtmas vacation, 
when the Judges, thought it incumbent on 
them, for the tranquillity of the people, 
and in duty to themſelves, who had for the 
ſpace of eleven years, adminiſtered juſtice to 
the King's ſubjects, without diſtinction, agree- 
able to the laws and uſages of Canada, to re- 
port their opinion upon the law, and declare 


ſented a copy on the day following to his Ex- 
cellency Lord Dorcheſter. 


The Seffions of the Legiſlative Council 
| commenced the 15th of n, The Chief 
Juſtice 


* 


law. The circumſtance of 60 parties being 
natural born ſubjects of Great Britain, is ex- 


only means that could have engaged the Court 


doctrine had been law, the colony would have 


uncertainty, than that from which that act 


their reaſons upon which that opinion was 
founded publicly in Court, whereof they pre- 
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Juſtice moved ſeveral ordinances, of which 


n 
1 


1 


he laid draughts before the Council, and in 
one of them the doctrine advanced on the 2gth 
of December, was brought forward to receive 
the ſanction of the Legiſlature. 

On the rſt of February, his Excellency Lord 
Dorcheſter communicated to the Legiſlative 
Council, a petition which he had received from 


the Canadians reſiding in or near Quebec, 


the contents of which, in a meſſage by the 
Lieutenant Governor, his Excellency recom- 
mended to the Legiſlative Council, to keep in 
view in their deliberations upon the objects 
mentioned in it, as will appear by the minute 
and addreſs of the Legiſlative Council made 
in conſequence of it. 

About the beginning of March, the draught 
of the ordinance propoſed by the Chief Ju- 
tice, was, contrary to cuſtom, and as the Judges 
believe, without the conſent or approbation 
of his Excellency the Governor, printed and 
circulated through the province, in which 
were preambles to two clauſes in the following 
words, viz. And it being indiſpenſably re- 
, quiſite to the ſafety of property in every 
* ſuit at law, to exclude the Legiſlative Au- 


„ Vide Appendix, N* VIII. and IX, 
as Porr 


z ww _ AARP 


[ 9 ] 


_ +. thority from being united with the exerciſe 


« of the judicial powers of the faid Courts 
« of Common Pleas, leſt the eſtates and 
66 rights of the people ſhould be ſubject to 
** the erroneous or arbitrary opinions of the 
% Judges.” 

« And Vi, IPA great inquietudes have ariſen 
„ in the colony within four years paſt, re- 
*, ſpecting certain proceſſes againſt eſtates and 
* effects, ſeizing and arreſting the ſame, and 


cc. diveſting the properties thereof, without 


H previous trial and judgment of law between 
* the parties, which proceedings paſt in 
« France under the name of ſaiſie arret, and 
11 fate executoire, though they are there exe- 
* cuted under ſpecial guards, would be very miſ- 
*« chievous if practiſed againſt the poor inha- 
% bitants of this province; and eſpecially as 
**. the Sheriffs, and the ſubordinate executive 
« Agents," arc not yet under any bonds with 
e ſuretics for their demeanor ; and it is more 
e expedient in ſo infant a country, to leave 
*« creditors in general to that caution prudence 
«© requires againſt negligent confidences, than 
eto introduce the. rapid meaſures of antient 
and populous nations, againſt complicated 
e frauds and bankruptcies, 
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| Theſe preambles the Judges have inſerted at 
length, conſidering them as very derogatory, 
and having a tendency to render the King's 
ſubjects diſſatisfied with the on dannilergtion 
of ui. 

On the 12th of Febiury, bis Excellency 
Lord Dorcheſter laid before the Legiſlative 
Council, a memorial of the Canadians refid- 


ing at or near Montreal “. On the 22d of 


March, the ordinance propoſed. by the Chief 
Juſtice was rejected by the Legiſlative Coun- 
cil, and a Committee of the whole Council 
ſoon after went into the conſideration of an or- 
dinance brought in by Mr. de St, Ours. Some 


of the old ſubjects having petitioned the Le- 


giſlative Council, to be heard by Counſel 
againſt this ordinance, and acceded to, James 
Monk, Eſq; his Majeſty's Attorney General, 
with the permiſſion of his Excellency the Go- 
vernor, appeared in their behalf for that pur- 
poſe; and on the 14th of April, made the 
ſpeech which has been canvaſſed in the pro- 
ceedings had previous to the 23d of June. 
The Chief Juſtice, in his place in the Le- 


giſlative Council, on the faid 14th of Apri!, 


* Vide Appendix, N“ X. | 
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hearing the ſpeech alluded to, and inſtead of 
expreſſing his diſapprobation of the conduct 
of the Attorney General, thought fit on the 
18th, to make the following motion, viz. 


cc 
T 
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ce 
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66 
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Tr 
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co 
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That the Council reſolve, that the high 


charges brought by his Majeſty” I Attorney 
* General, as Council for the Merchants in 
the hearing on their petition at our bar laſt 


Saturday, relating to the conduct of the 
Judges in the adminiſtration of public Juſ- 
tice for ſeveral years paſt, make it our in- 
diſpenſable duty, as faithful Counſellors to 
the Crown, to inquire into the proofs re- 
ferred to, and to lay the reſult of the exa- 
mination before the noble Lord at the head 
of the government. That it will be fair 
and juſt to give the Judges of the Common 
Pleas, who are ſo deeply affected by thoſe 
accuſations, an opportunity to be heard be- 


fore any report is made to his Lordſhip, N 
and that the Council take order for pro- 


ducing the records and witneſſes for ſuch 


examinations, with all convenient ſpeed, 


and that the progreſs upon the Bill in the 
Committee, againſt which the Merchants 
were heard, be in the interim ſuſpended.“ 


Seconded by Sir John Johnſon. 
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With this motion, ld the following me- 
_—_ which they had the honor of preſent- 

to his Excellency Lord Dorcheſter, on 
Fi. ad of September ft, the Judges conclude 
this IntroduCtjon to their Obſervations, on the 
Oral and Written Teſtimony produced in the 


| courſe of this inveſtigation, ordered in con- 


ſequence of the addrels of the e 


| Council, 
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The Memorial of 4 Judges of. bis Majefy's 
Court of Common Pleas for the | DUR mw. 


Quebec, 


Moſt reſpeRfully heweth, 


TxAT two of your Memorialiſts, 24 
ſence of Mr. Judge Dunn, and in conjunction 
with Mr. Judge Fraſer, of Montreal, had the 
honour to preſent to your Lordſhip a Memorial 
and Complaint againſt James Monk, Eſq. his 
Majeſty's Attorney-General, for having on the 
14th of April laſt, in a ſpeech before the Le- 
gillatiye Council, delivered in preſence of a 
crouded audience, in the moſt wanton, uncon- 
ſtitutional, defamatory manner, added to a va- 
riety of other miſconduct, attacked their repu- 
tation and character as Judges, by an accuſation 
of partiality i in the diſtribution of juſtice, on 
which Memorial and | Complaint they ue 
your. Lordſhip to do them juſtice. 1 (41 
That in an Addreſs of the Legiſlative {a 
fil ve the 27th of laſt April, your Lard+ 
5 e 
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ledged by the Attorney-General had been as 


Os hs 

; A f : i we. 

| | 

— 
4 "% 
as 
c % A 
— 


1 22 1 IN 
ſhip's attention was in like manner called to 
this extraordinary proceeding on the part of 
the Attorney-General" of the 14th,” and th4 
papers which accompanied that Addreſs went 
to explain the grounds upon which the Legiſla- 
tive Council thought it incumbent on them to 
ſubmit the matter to n c e 8 confi- 


 deration. - 


Theſe papers at fr view utify tak — 


the moſt material facts ſet forth in the Com- 
plaint of your Memorialiſts, and they cannot 


help remarking, that although the facts al- 


true as they are undoubtedly falſe, he is not 
juſtifiable, upon any principle, for having ſo 
long remained ſilent in the office he holds un- 
der the Crown, knowing ſuch conduct as he 
ſtates in the King's Judges, and to bring for- 

ward his accuſation ſo late upon a private plead- 
ing, and in a manner tending to diſturb the 


government, by inſulting them to their faces in 


legiſlature, and conſequently lowering, nay de- 


ſtroying, the public confidence in, and reſpect 


for, the tribunals of juſtice, on which they 
have the honour to be placed by Royal Autho- 
a0 and from which they can only be degraded 

by a gg and conſtitutional NE and 


1 . 


10,93 1 
That your Laie was pleaſed on the 18th 
of May to lay theſe papers and proceedings be- 
fore the Council of State, and particularly the 
the Judges' Memorial and Complaint, upon 
which an Order of Reference was made by ? 
your Lordſhip, with the advice of Council, to 
the Honourable William Smith, Chief Juſtice, 
to cauſe the inveſtigation defired to be made 
with all convenient ſpeed, and to make his 
report thereupon to your Lordſhip, and firſt 
upon the queſtion of partiality; all which your 
Memorialiſts apprehend was then clearly un- 
derſtood to relate particularly to the Complaint 
of your Memorialiſts, firſt entered upon the 
Order of Reference as a point of the utmoſt 
importance, and well deſerving that priority 
in the inveſtigation, which they apprehend it 
was your Lordſhip's intention to give it; and 
the more eſpecially, as your Memorialiſts then 
intimated, and your Lordſhip's feelings for 
them under fo cruel an aſperſion would natu- 
rally ſuggeſt, that it would be painful again to 
fit as Judges upon the Bench, whilſt under the 
ſtain of ſo foul an accuſation, and the author of 
it holding and enjoying the high and confiden- 
tial office of Attorney-General under the ſame 
Crown, 


. þ 
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opening the buſineſs, the Attorney-General not 


| L 24 J n 6 
That on the firſt notice from the Chief Jof. 
rice of his intention to proceed upon the bus. 
neſs of the Reference, your Memorialiſts figni- 
fied to him by letter their underſtanding of his 
truſt, by expreſſing, ** their entertaining no 
| oobt that he had then, or would immediately 
give communication of the Judges Memoria] 

to Mr. Monk, that he might anſwer thereto, 
and be prepared to meet them upon that point 
in the outſet of the inveſtigation; and the 
anſwer of the Chief Juſtice, dated the 26th of 
May, left as little room to doubt that he ac- 
quieſced in their opinion and requeſt, That, 
notwithſtanding, on the 12th of June, on the 


only refuſed to avow or diſavow the charge of 
partiality by him made upon the 14th of April, 
and complained of in the Metnorial, as he had 
before done, when called apon by the Legifla- 
xive Council by the mouth of their Preſident, 
but continued to inſult the Judges then preſent 
| by a defamatory ſpeech, at the ſame time de- 
manding time to bring forward his proofs till 
the az iſt of June, Which was granted, they 
apprehended, as a petiod at which he would, 

without fail, at once juſtify his own conduct, 


and make 200d his ld againſt them, or be 
| con- 


1 25 1 
confidered as. concluded. with regard to that 


y, 1 period of the inveſtigation. 


_ . Yaur Memorxialiſts then moved for and a 
tained a day for the purpoſe of proving the 
facts ſet forth in their Memorial, a ſtep which 
the Attorney-General's filence obliged them 


to take. On the 14th of June the Memorial 
was fully proved by many reſpeCtable witneſles, -. 


except that part of it which relates to the ac- 
cuſation of Inconfiſtency, equally falſely and 
improperly made. againſt the Honourable the 
Lords of his Majeſty's Privy Council in Eng- 


land; the interrogatory to which point was 


_ over-ruled by the Chief Juſtice, upon the 
ſtrenuous objection of the. Attorney-General, 
grounded on the juſt apprehenſion, that the 
clear proof that could be adduced of the ca- 
lumny would work its effects upon your Lord- 


ſhip's mind, in judging of the conduct of the 


firſt crown law officer in the province, and the 
intention and tendency of that conduct in a 
general point of view, as well as with regard 
to your Memorialiſts upon their private com- 
plaint. 
That on the 20th of June your Memorialiſts 
moved the Chief Juſtice, az a primary object, 
to call upon and confine the Attorney-General 
to * proof of his ſpecific charges againſt them, 
| and 


\ 


„ 
and to the bringing forward the records of all 
or any cauſes, in Which, he pretended, there 
was partiality, or grace and favour, as he termed 
it, in the proceedings or final determination, 
in place of examining perſons of different de- 
ſcriptions to their opinions upon cauſes decided 
againſt them, (a proceeding which they ſaw 
tolerated with ſurprize) but without effect, 
although it frequently fell from the Chief 
Juſtice, that the proof of ſuch charges would 
ſupercede the neceſſity of further inveſtigation 
with reſpe& to them, with theſe emphatic 
expreſſions, ** that if the hearts of the King's 
Judges were unſound, it mattered not to en- 
quire whether their heads were ſo;” and having 
put upon the Minutes their written evidence, 
the Judges prayed for and obtained a day to draw 
their concluſions upon the import of that proof, 
and Mr. Attorney-General's refuſal to anſwer 
their Memorial, or to avow and ſupport the 

ſpecific charges, ſo clearly) eſtabliſhed” to have 

been made by him on the 14th of April. | 
That at every meeting, from the 21ſt of 
June up to the 23d, whilſt the Judges con- 

tinued to give their perſonal attendance upon 

the inveſtigation, the Attorney-General in- 

dulged himſelf in conſtant, unchecked defama- 

tion and abuſe againſt FRO, ſtating repeatedly, 

that 


1 %%% 
| 4 the prineiples of morality were rooted up 
by the judgnients of their courts, and ſuch 
like expreſſions, calculated to prejudice the 
publie, and inflame the minds of the hearers, 
many of whom were ſtrangers, officers of the 
army and navy, enough to have raiſed the paſ- 
ſions and excited the more immediate vengeance 
of men leſs upon their guard, and leſs confi- 
dent in that juſtice which they expect, and 
will undoubtedly receive from your Lordſhip's 
determination upon ſuch wanton and unjuſtifi- 
able conduct. On this account the Judges (as 
expreſſed by them to the Chief Juſtice, in a 
letter. dated the 27th of June) retired; and re- 
queſted Meſſrs. Williams and Gray to attend 
for them in the further ſtages of the inveſtiga- 
tion, ſo far as their intereſt might be therein 
concerned; in hopes; at the ſame time, that 
the Chief Juſtice would report to your Lord- 
hip the proceedings upon the Minutes, agree- 
able to their requeſt. 

They learned, however, with regret from 
your Lordſhip; at the cloſe of the-laſt Term 
in July, that no report had been made; and 
from theſe Gentlemen ſince, that ſo far from 
reporting upon the partiality, the Chief Juſtice 
publickly declared, that he never would report 
thereon until it was proved, and continued in- 


E 2 dulging 


N 
dulging the Attorney-General in delays from 
time to time, to bring forward ſuch proofs as 
he thought proper to the general ſubje& of 
inveſtigation into the laws and paſt admĩniſtra- 
tion of juſtice, ſtating, that he could not ſe- 
parate the two objects of inveſtigation, that 
the Order of Reference did not require him ſo 
to do, and that he would not report until the 
whole was finiſhed, both here and at Montreal, 
ln purſuance of this declaration, upon a ſhort 
memorial preſented by Meſſrs. Monk and Og- 
den, on the 23d of Auguſt, requeſting an ad- 
journment to Montreal, to examine witneſſes 
there with regard to the Court of Common 
Pleas at Quebec, but without naming any par- 
ticular witneſs or witneſſes, or any fact or facts 
intended to be proved by them, and without the 
common ſolemnity of an oath to the neceſſity 
of ſuch adjournment, but upon bare ſuggeſtion, 
and contrary to the remonſtrances of your Me- 
morialiſts, in their Letter of the 16th and 26th 
_ of Auguſt to the Chief Juſtice, he was pleaſed 
to adjourn the buſineſs to Montreal, and to 
refuſe reporting the proceedings, as requeſted 
by your Memorialifts, and again ſpecially moved 
for by-their counſel at the laſt meeting; a pro- 
ceeding that will again ſubje& your Memorialiſts 
do ſit as Judges, under an accuſation of partiality, 
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at „ enſuing term, they humbly conceive 
contrary to the honor and dignity of govern- 
ment, which requires a ſpeedy and efficacious 
termination of ſo high a charge, either by 
their removal from the ſeat of juſtice if cul- 
pable, or by your Lordſhip's juſtice, upon the 
defamer who ſhrinks from the n. o his 
foul accuſation. 
That your Memoraliſts feeling themſelves 
as injured men, again humbly intreat your 
Lordſhip to do them juſtice, by taking up and 
peruſing the proofs of | their Memorial, and 
the facts therein ſet forth, which they are 
conſtrained in juſtice to themſelves, to lay be- 
fore your Lordſhip, in a copy of the proceed- 
ings upon the inveſtigation up to the 23d of 
June, with the correſpondence referred to in 
their Memorial, and the laſt motion made on 
their behalf, ſo that your Lordſhip may judge 
of their ſituation, and apply ſuch remedy as 
your wiſdom may diate. 
Your Memoraliſts are far from flying from, 
or wiſhing to avoid every further or other in- 
veſtigation, which your Lordſhip has ordered, 
or may order, in conſequence of the addreſs of 
tne Legiſlative Council -into the paſt admini- 
{tration of juſtice : wrapped up in a conſcious 
integrity, and a ſenſe of having honeſtly and 
| faith- 


dete 1 

faithfully, to the beſt _ abilities dif. 
charged their duty as Judges: under all the 
changes of laws and conſtitution of govern- 
ment, which this country has undergone fince 
they had the honor to be appointed Judges. 
They feel themſelves intitled to your Lord. 
| ſhip's protection, and having a full and firm 
reliance upon your juſtice and impartiality, a: 
well as the ſenſe of your regard for the honor 
of the King's government, and the ſupport 
of every member of it, under your admini- 
ration, eſpecially thoſe well known to you as 
your Memorialiſts, they look up to your Lord- 
ſhip, on this occaſion, for a determination of 
their caſe, from which they have no doubt of 
obtaining complete ſatisfaction and juſtice. 

And your Memorialiſts ſhall ever pray. 


September 2, 1787. 


P |  AbaM MABANf. 
(Signed,) Tromas Duns, 
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lency Lord Dorcheſter, of the 27th April, 1787, 
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Memorial of the Judges of the Courts of Common 
Pleas to his Excellency Lord Dorcheſter, 1ſt May, 


1787. 
1 Ne III. 

Extract of the Minutes of the Council of the 18th 
| | + May, 1787, 


Ne IV, 
Interlocutory Judgment of the Court of Common 
Pleas, wy verſus Grant, 24th July, 1784. 
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Ne VIII. 6 
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Ne IX. 
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Ne I. 


The Addreſs of his Majeſty's Legiflative Council. 


May it pleaſe your Lordſhip, 

The extracts from the minutes of our Journals, which 
accompany this addreſs, will ſhew to your Excellency the 
reaſons and grounds which have engaged the Legiſlative 
Council, humbly to requeſt that your Lordſhip will take 
ſuch ſteps, as your Lordſhip, in your wiſdom, ſhall judge 
beſt calculated to promote the ends of public juſtice, and to 
vindicate the honor of government, which are both ſo eſ- 
ſentially intereſted in an enquiry into the charges and accu- 
ſations, ſo publicly brought before the Legiſlative Council, 
againſt the paſt adminiſtration of guſtice, in the Courts of 
Common Pleas for the two diſtricts, as well as againſt the 
Judges of the ſame; and that of inconſiſtency in ſome of 
the judgments of the Court of Appeals, 


Council Chamber, April 275 1787. 


(Signed) HENRY HOPE, Preſident, 
F Ta 


In] 


N* IL. 
To His Excellency the Right Hon, Guy, Lord Dorcheftcr, 
Captain General and Governor in Chief of the Colonies 


of Quebec, Nova Scotia, and New Brunſwick, &. 
&c. &c. 


The Memorial of the underſigned Judges of His 
Majeſty's Courts of Common Pleas for the Diſ- 
tricts of Quebec and Montreal. 


Sheweth, 


That on the 14th of April laſt, James Monk, his Ma- 
jeſty's Attorney General for this province, on being heard 
as council at the bar of the honourable the Legiſlative 
Council, upon a petition of ſome of the citizens of Quebec 
and others, relative to an ordinance for regulating the pro- 
ceedings of the Courts of Juſtice, then before a Committce 
of the whole council, did, in a ſpeech of conſiderable 
length, delivered in preſence, of a crowded audience, enter 
into a general field of declamation againſt the laws and 
miniftration of juſtice for this province, charging not o 
the courts of Common Pleas for both diſtricts, but the pro- 
vincial court of appeals, and even the Lords of his Ma- 
jeſty's Council with inconſiſtency in their judicial deci- 
fions ; and alſo charging the Judges of the Court of Con- 
mon Pleas, for the diſtrict of Quebec, with partiality, in 
having through grace and favor granted to John Frazer, 
of London, merchant, what they afierwards denied to 
William Goodall, of the houſe of Watſon and Raſleigh, 
in a caſe of a fimilar nature ; which laſt imputation is f 
the moſt ſerious nature and conſequeuce to your Meno 
naliſts affected thereby, and to government. 
Ke | T hat 


N 


That when the Attorney General was called upon to 
arow and ſupport what he had advanced in this behalf, and 
ſpecially required ſo to do by the Legiſlative Council, as 
well as generally by an honourable member, Mr. Caldwell, 
to bring forward any accuſation whatever of partiality, 
other than that ſtated in the queſtions put to him by the 
Council; he the ſaid Attorney General did, in place of 
anſwering directly to ſo plain a queſtion, evade the ſ.me 
under prerext of conſulting bis clients, as may appear by 
his anſwer of record, and having taken time, full {ix days 
to prepare himſelf to ſatisfy the council in this reſpect, in 
place of coming forward to ſupport ſo foul an accuſation, 
did, at the moment of the laſt adjournment of the coun- 
cil to wait on your Lordſhip at the cloſe of the ſeflion, 
preſent an anſwer for himſelf and his clients equally evaſive, 
for all which your Memorialiſts beg leave to refer your 
Lordſhip to the Journals of Council, and to the laſt an- 
ſwer abovementioned, 

Your Memorialifts therefore humbly pray your Lordſhip 
to do them juſtice, by vindicating the dignity of govetn- 
ment, thus wantonly inſulted in their perſons by the King's 
Attorney General, and thereby reſcue their characters and 
reputation from an attack of partiality ſo maliciouſly and 
publicly brought againſt them and unſupported, which may 
alſo, upon the flighreſt inquiry, be proved to be altogether 
without foundation, and which is altogether unconnected 
with any farther enquiry or inveſtigation, your Lordſhip 
may think proper to make into the charges of inconſiſt- 
ency, in the judicial deciſions of the Courts of Juſtice, 
alledged to ariſe from the inadequateneſs and uncertainty 
of the laws. | 

Quebee, iſt May, 1787, | 

A. MABANE, J. C. P. for Quebec, 
(Signed) J. FRASER, 
50 Pre. Pax ET, J. C. P 
F 2 7 Extract 
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Fraſer, and Mr, Judge Panet, to his Excellency the Go- 


| Native Council, on the 14th April laſt, againſt the Judges 


1. 60 laws.“ Here Mr. Judge Mabane withdrew ; then, read 


_ & reaſons and grounds therein referred to, to take ſuch 
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N · UI. 
Extra 1 the Miguel of Conncil, 18th May, 1787. 


Read a Memorial of Mr. Judge 1 Mr. Judge 


vernor, dated the | inſtant, ſtating among other things, 
that an accuſation of partiality was made before. the Legi- 


of the Court of Common Pleas at Quebec, by James 
Monk, Eſq; his Majeſty's Attorney General, and “ pray- 
« ing his Lordſhip to do them juſtice, by vindicating the 
„ dignity of government thus wantonly inſulted in their 
« perſons by the King's Attorney General, and thereby 
& reſcue their character and reputation from an attack of 
<< partiality ſo. maliciouſly and publicly brought againſt 
them, and unſupported, which may alſo upon the 
5 ſlighteſt enquiry be proved to be altogether without foun- 
6c dation, and which is altogether unconnected with any 
«« further enquiry or inveſtigation his Lordſhip may think 
© proper to make into the charges of inconſiſtency in the 
judicial deciſions of the Courts of Juſtice, alledged to 
<« ariſe from the inadequateneſs and uncertainty of the 


the addreſs of the Legiſlative Council to his Lordſhi;, 
dated 27th of April, © requeſting his Lordſhip, upon the 


<« ſteps, as in his wiſdom, he ſhould judge beſt calculated 
<< to promote the ends of public juſtice, and to vindicate 
the honour of government, which are both ſo effential!y 
« intereſted in an enquity into the charges and accuſations 
& ſo publicly brought before the Legiſlative Council, 
& againſt the paſt adminiſtration of juſtice in the Court of 

„Common 


c« Common Pleas for the two diſtricts, as well as againſt 
e the Judges of the ſame, and that of inconſiſtency in 
« ſome of the judgments of the Court of Appeals.” Read 
alſo the extra from the Journals of the Legiſlative Council, 

and the papers A and B, which accompanied the Addreſs. 
Whereupon it is ordered by his Excellency, with the ad- 
vice of the Council, that it be committed to the Chief 
Juſtice to cauſe the inveſtigation defired to be made, by 
hearing the parties publicly in the Council Chamber, and 
that the report be made to his Lordſhip with all convenient 
ſpeed, and frſt upon the queſtion of Partiality: And the 
Chief Juſtice is authorized to employ one or more clerks in 
the ſeryice poceſaid, with free acceſs to records and 3 911 


5 A true ve Copy: ) 
| (Signed) J. WILIAuS. 


Ne Iv. 
DISTRICT. or QUEBEC. 


COURT OF COMMON PLEAS. 
Saturday, 24th July, 1784. | 


Ax EXANDER GA Eſq. 


e eee ap. 
5 Hon. WIIIIAII Grant, Eſq. 


Tus Court having heard Mr. Monk and Mr. Berthelot 
for defendant, and the plaintiff in perſon, and conſidered 
the plea of exceptions filed by defendant, with the plaintiff's 
anſwer thereto, and defendant's reply, diſmiſſes the excep- 

tons 
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tions filed with regard to the curatorſhip, and orders de- 
fendant to plead to the merits in four days, and the fur- 
ther Py ny PO be fixed for Saturday next. 

By the Court, 


Div lirung C. C. P. 


Ne V. 
Tn the COURT of APPEALS. 
| Wedneſday, 6th July, 1785. 


The Hon, WIA GRAN and Ronzar Gant, Eſqrs. 
Appellants, and ; 
ALEXANDER 7 „ pot. &c. Reſpondent. 


Tux Court having ci as well the record and pro- 
ceedings as the ſeveral interlocutory. judgments given in 
this cauſe, and having fully underſtocd the reaſons of appeal 
and anſwers thereto, and heard the allegations of 'the ſaid 
parties by counſel, it is conſidered, that the ſaid feveral in- 
terlocutory judgments, particularly thoſe of the 24th and 31ſt 
of July, 1784, be confirmed, and the proceedings annexed 
to the Writ of Appeal ſent back to the court of original 
juriſdiction, in order to be proceeded on to final judgment, 


wich 1 5 
Ja. SuepHerD, Clerk. 
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DISTRICT or QUEBEC. 


COURT os COMMON PLEAS. 


Saturday, 24th December, 178;. 


ALEXANDER Gray, Eſq. Advocate, Curator to the vacant 
Succeſſion of ALEXANDER GRA, his Father, deceaſed, 


Verſus 
Hon. WIILTAM GRANT, Defendant, and Ros, GR. NT, 
of wanne Eſq. Intervening. 


Tux Court 1 conſidered the pleadings of the parties, 
the depoſitions of Thomas Ainſlie, Eſq. and Charles Stuart, 
Advocate, witneſſes produced in this cauſe; alſo the different 
papers produced as well by the parties as by the ſaid Thomas 
Ainſlie and Charles Stewart, to wit, the copy of a Power 
of Attorney from the late Alexander Gray, of Edinburgh, 
Writer to the Signet, to William Grant and Charles Stuart, 
beating date the fourteenth and ſixteenth of June, one 
thouſand ſeven hundred and eighty four, atteſted by James 
Monro, Notary Publick ; an Indenture, bearing date the 
ſixteenth of November, one thouſand ſeven hundred and 
ſeventy-five, made between the aforeſaid Alexander Gray, 
deceaſed, as adminiſtrator of all the effects, goods, rights, 
and credits of the deceaſed John Gray, late of Quebec, 
merchant, of the one part, William Grant, the preſent 
defendant, of the other part, and Robert and William 
Grant, of the city of London, merchants, and co-partners, 
and the faid Robert Grant, in his own private name, of 
M other part; an Arbitration Bond, figned by the Hon. 

5 William 


L 40 

William Grant, the defendant, and by Charles Stewart, 
attorney by procuration to Alexander Gray, the father of 
the now plaintiff, dated the twenty-fourth of October, one 
thouſand ſeven hundred and eighty-five ; the Award made 
by Anthony Vialars, {Hugh Finlay, Robert Liſter, John 

| Lees, junior, and James Shepherd, dated the thirtieth of 
June, one thouſand ſeven hundred and ſeventy-eight ; two 
Letters wrote by defendant to Thomas Ainſlie, dated the 
twentieth and twenty-ſecond of September, one thouſand 
ſeven hundred and eighty-three z three, Sketches of Ac- 
counts between the defendant and and the ſucceſſion of the 
late Alexander Gray, which were produced by the afore- 
ſaid Thomas Ainflie; the'Deed of Curatorſhip granted by 
the Prerogative Court at Quebec the © twenty-ſecond of 
June, one thouſand ſeven hundred and eighty- four, by 
which the preſent defendant was elected and choſen curator 
to the vacant eſtate of his father Alexander Gray, deceaſed ; 
a Power of Attorney from the aforeſaid Robert Grant to 
James Grant, of Quebec, bearing date the ſeventeenth of 
May, one thouſ.nd ſeven hundred and eighty-four ; Let- 
ters of Adminiſtration from the Right Reverend Father in 
God the Archbiſhop of Canterbury to the (aid Robert 
Grant, to adminifter to the effects, &c. of the late Alexan- 
der Gray, dated the nineteenth of November, one thouſand 
ſeven hundred and eighty-three; alſo Letters of Admini- 
ſtration from the ſaid Archbiſhop of Canterbury to the ſaid 
Robert Grant, to adminiſter to the eſtate of the late John 
Gray, dated the fourteenth of December, one thouſand 
ſeven hundred and eighty-four ; a Paper Writing ſigned by 
James Monk, advocate for the ſaid Robert Grant, inter- 
vening party, and likewiſe ſigned by Alexander Gray, the 
plaintiff, intitled, State of Paß ments, &c. Having care- 
fully examined the whole, and duly deliberated thereon, is 
of opinion, that the ſaid Alexander Gray, by virtue of the 


Deed of Curatorſhip to him granted by the Prerogative 
| Court 


1 


can A Quebek, agreeable to the law, cuſtom, and uſage) | 
of this country, Which is in force by virtue of am Act of 
Parliament, intitled, Afi A& for the more effectual Pro- | 
viſion of the Government of the Province of Quebec, in 
North Amtrien, made and paſſed in the fourteenth year 
of the reigii of his preſent Majeſty, is duly authorized to 
manage, govern, and adminiſter to the effects, & . of and 
belonging to the (eſtate of the late Alexander Gray; and 
likewiſe to the effects of the late John Gray, the faid Alex 
ander Gray having ſurvived the ſaid John Gray, according 
{0 the thiee hundred and eighteenth Article of the cuſtons 
followed in this ptovince, Le Mort Saiſit le Vif. Having 
rther conſidered; that from the death of the aforeſaid 
Alexander Gray, which was on the twelfth of January, in 
the your one thouſand ſeven hundred and eighty, until the 
time when the plaintiff obtained Letters. of Curatorſhip to 
tha vacant eſtate of the faid Alexander Gray, the defendant 
could not pay the debt in queſtion with ſafety to himſelf, 
knowing any perſon in the province ſufficiently autho- 
to gite a diſcharge for the ſame. And laſtly finding 
that the defendant, in the year one thouſand fre hundred 
and eighty-three,/'took ſeveral ſteps to acquit and diſcharge 
the aforeſaid debt; for theſe conſiderations the Court con- 
demns the defendant, the Hon. William Grant, to pay to 
plaintiff the ſum of eight hundred and ninety-one pounds, 
fifteen ſhillings curteney of this province for the full ba- 
lance and porſact payment, as well of the principal ſum as 
the intereſt thereon, mentioned in the aforeſaid Award of 
the thirtieth of June, one thouſand ſeven hundred and 
ſeventy-eight, according to the account annexed to the 
preſent judgment, with intereſt on the principal ſum of 
ſeven hundred and ſeven pounds, nine ſhillings and two- 
pence, from the firſt of July, one thouſand ſeven bun- 
dted and-eighty-four, until the whole be paid with coſts 
of fuit. And it is further ordered, That the aforeſaid 


G ſum, 


„ 


um, with the intereſt thereon, be immediately we the 


receipt thereof lodged by the plaintiff with David Lynd, 
Eſq. Clerk of this Court, in order to be diſtributed among 
the creditors of the late Alexander Gray, who may have a 


juſt claim thereto, according to law. And in order that 


the ſaid creditors may aſcertain their: rights, and claim what 
may be due to them, it is ordered, That at the inſtance of 
the plaintiff an advertiſement in the French and Engliſh 
language be forthwith inſerted in the Quebec Gazette, for 


| three weeks ſucceſſively, notifying to all thoſe who pretend 


to have any demand on the eftate of the late John Gray, 
of Quebec, merchant, or the late Alexander Gray, Eſq. 

Writer to the Signet at Edinburgh, that they produce and 
lodge with the aforeſaid David Lynd, Clerk of this Court, 
their reſpective accounts, duly authenticated and atteſted, 

on or before the firſt of April next, witk their petition or 
requetes in collocation, on failure whereof they-will be pre- 
cluded, and this Court will proceed to a diſtribution of the 
aforeſaid money, ordered to be depoſited as aſoreſaid; diſ- 
miſſes the ſaid Robert Grant from his intervention, ſaving 
to him his recourſe againſt the plaintiff in his capacity of 
Curator to aſcertain his debt, and Gm oraef him to pay 
the coſts SOONER by his intervention. | 
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In the COURT of APPEALS. 
F Friday, 29th Dec. 1786. 


WIIIIAM GranT and RonerT Gran, Plaintiffs, 
| Againſt 
| ALEXANDER Gra, Defendant, 


"On APPEAL in ERROR, 


Tus parties having been fully heard, and it not appear- 
ing that the plaintiff in the action brought in the Common 
Pleas is one of his Majeſty's Canadian ſubjects, and this 
Court being of opinion if he was, that he has not proceeded 
to intitle himſelf. to bring the ſaid action under the antient 
laws and cuſtoms of this province; and it further appearing 
that the ſaid plaintiff below, and all the parties, are natural- 
born ſubjects of Great- Britain, and no letters of admini- 
ſtration having been ſued out of the Prerogative Court of 
this province upon the eſtate or eſtates inteſtate, for which 
the ſaid action was brought; it is therefore ordered by the 
conſideration of this Court, that Alexander Gray, the plaln- 
tiff below, take nothing by his writ, plaint, and judgment 
in the Common Pleas, but that the ſaid judgment, and 
every part thereof, be wholly reverſed and annulled; and 
it is alſo adjudged by the conſideration of this Court, 
that the appellants do not recover any coſts from the ſaid 
Alexander Gray, the reſpondent, nor either appellant from 


the other, that the parties may be ſeverally left to bear their 
own cons. 


{a rus Copy.) Ja. SEHEN D, Clerk. 
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[Humble Supplique des Citoyens Canadiens de Quebec. 
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. | 
| | Quiil gliſe 0 votre Excellence, 
1 


Nous eitoyens Canadiens de la ville a prenong la 
libertẽ de faire a votre excellence nos tres humbles repre- 
"8 ſentations ſur un objet qui intereſſe eſſentiellemegt not re 
4 tranquilite et le bonheur de cette province. | 
Þ | Une juſte et preciſe Execution de nos loix civiles ef 
| notre veeu, et les alterations qu'elles ont ſouffertes, et 
| qu elles pourront encore ſouffrir font nos craintes et nos 
| peines. Ces Loix ont Etabli les titres de nos biens et de nos 
: | familles au nombres de cent vingt mille ames, qui forment 
j es dix neuf vingtiemes de la population Actuelſe. La 
Ee on nous maintenant expreſſement dans Ven- 
1 tiere + et paiſible propricte et poſſeſnon de nos bigns nobles et 
\%% 11nnoþbles, meubles et immeubles, nous A neceſſairement 
K gonferve ces Loix civiles qui les definifſent ; et Pun, des 
] Articles de Acte de Parlement de la 1 Annge du regne 
te la tres Gracieuſe Majeſte n avec 5 — ce 


1 pays comme conquis, nous les a fi clairement accordées 
4 u' il ne doit avoir dans les cours de juſtice aucune doute 
| | qui il ait ſous-entendu dy introduire, en outre, d'autres 
| + 'Joix, qui n'ont jamais ste publices en cette province, 


Paiſqus leurs plus delebres commentateurs declarent qu 'elles 

ont aucune force en pays conquis et deja habités. Nous 
ne pouyons meme imaginer que lade du parlement qui 
nous accorde nos proprietes et ces loix ait entendy 3 autoriſcf 
1 des alterations reitetees, qui detruiroient leurs principe, 
fondamentaux ou meler avec ces loix, & autres loix, ſoit 
1 * generals, ſoit particulieres 1250 ont des principes Ciferens, 
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et qui ſont peu convenables a ce pays, dans la vue de fa- 
voriſer une certaine claſſe d' indivĩdus ſeulement; parceque 
du mélange de diverſes loix, en un mime pays, il ne peut 
reſulter qu'une confuſi an, la deſunion entre les ſujets, et 
des incertitudes ruineuſes aux familles, 

 UAlteration de nos loix civiles, cofltumes et uſages 
merite Ja plus grande moderation, et les precautions les 
plus importantes. Ces loix ſont ſimples claires, connues, 
et juſtes, mEme pour le commerce, puiſqu*elles fuvoriſent 
beaucoup le prompte recouvrement des dettes, la juſtice, 
et Vegalite entre tes-creanciers, Elles conſiſtent en ordon- 
nances, que les Rois n ont voulu faire, lorſqu'elles touchaient 
aux proprietes et aux droits, des citoyens, que ſur les reſo- 
utions des Etats ; c'eſt a dire les trois ordres du peuple, 
Nos colitumes n'ont auffi été redigees par Ecrit que de 
cette Maniere, et leur redaction na ete faite que ſur les 
reſolutions des memes etats, (C'eſt pourquoi les lettres 
de la derniere redaction les declarent, et garantiſ- 
ſent expreſſement, comme loi et Edit ml et irre- 
yocables ; et que l'ancien gouvernement n'a pendant ply- 
ſieurs fiecles fait que peu d' ordonnances, dont aucune ne 
donne atteinte 8 ces loix. Telles ſont les loix, coutumes 
et uſages pour nos droits reels et perſonels, dont les an- 
ciens et ngtables. meme les nouveaux Canadiens qui ſont 
en cette » fans diſtinction de naiſſance, ont d' ac- 
cord entre eux, demande l'exacte Execution A ſa Majeſte, 
en la ſuppliant de remedier a Etat actuel de cette province. 
Nous ſupplions donc, tres reſpectueuſement, votre ſeig- 
neure, de vouloir ne donner aucune ſanction A ce qui 
tendrait a dẽtruire les principes fondamentaux des loix, 
coutumes, et uſages qui reglent nos proprietẽs, ou qui 
youdraient introduire d'autres Loix, attendu que toutes 
innovations en loix ne devraient ſe faire qu avec les memes 


feen d qui les out Si 


L'ancienne 


46 1 e 
LLeancienne et conſtante protekrbon que votre Wikoulevee 
n bien voulu aceorder à nos droits les plus precieux, nous 


aſſure de celle qui doublera notte IAG; et nos 
vœux pur votre conſervation et prof] perite.” 


. Quebec, le 19th Janvier, 2 
* B, The foregoing petition was ſigned 11 345 perſons 


iS * - „ 
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kana from the Minutes of Council 


W eee 1 iſt Fades, wer: 

wy Honour the Lieutenant Governor ſignified to the 
Couneil, that his Excellency the Right Hon. Lord Dor- 
cheſter, had put into his hands à petition ſigned by a great 
number of reſpectable ſubjects of his Majeſty, reſident at 
and near Quebec. That his Lordſhip had directed his ho- 
nour to inform the Council, that upon receiving the peti- 
tion, he was on the point of returning it to the Gentle- 
men who had preſented it, not ſeeing to what purpoſe it 
tended. That his Lordſhip remained for ſome time un- 
decided, "whether be ſhould not return the petition; but, 
having derben the report of the Committee of Merchants 
at Quebec, and that of thoſe at Montreal, accompanying 
the report of the Committee of Council named by his Lord- 
ſhip on the 6th of November laſt, to take into conſideration 
and report upon commeroial- matters,” his Lordſhip per- 
ceived the reaſon of the. alarm taken by the petitioners. 
That his nn had ſent the petition, and the report of 
the 


1% 1 


e Commerce, together with all the papert 
that were there with delivered to him, for the information 
of the Council. That his Lordſhip recommends to the 
| Legiſlative, Council, when conſidering ſuch of thoſe papers 
as they ſhould judge fit to make the ſubject of their deli- 
berations, in forming regulations, that they would keep 
in view the objects contained in the ſaid petition; to the 
end, that the minds of the people may be quieted, and that 
peace and tranquility may, by their" prudence, be pro- 
moted. 


Extract from the Minutes of Council, 3d SP} 1787. 


— May: i it pleaſe our Excellency, a ata: 

We, the Members of the Legiſlative Cost for the 
affairs of the province of Quebec, in council aſſembled, 
return your Excellency our humble and hearty thanks for 
the full and ample communications that you have thought 
fit to give to this Council, of all the ſeveral reports which 
have been made to your Excellency ; and particularly of 
the petition lately preſented to your Lordſhip on the part 
of a number of his Majeſty's reſpeQable and faithful ſub- 
jets of the town of Quebec; as well as your Excellency' $ 
gracious meſſage thereof. 

Me beg leave to aſſure your Excellency, that this Coun- 
cil will not fail, in our deliberations upon ſuch part of the 
various, matters annexed to the reports, as may appear to 
us to be objects of public good, within our ſphere and 
powers, jo meet your Excellency” 8 wiſhes, in the fulleſt 
manner, by a due attention, on our part, to avoid any 
thing that may give the alarm again, to "that claſs of his 
Majeſty's ſubjects, deſcribed in the petition, whoſe minds 
cannot IF be reſtored to perfect tranguility, Ir the mea- 


1a 
| furs that your Echsen has thus, in your wiſdom. an. 
mam 


Council Chamber, | 


'uft Feb, 278). Henne Hors, aba. 
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| N* X. 

A Son 1 le tres Honorable Guy Lozp' Don- 
| CHESTER, Capitaine General et Gouverneur en Che 
des Colonies de Quebec, Nouvelle Ecoſſa et Nouveau 

: Brunſwick, et leurs deptndances ; Vice-Amital &lce|- 
les z General, et Commandant en Chef de toutes les 


| U ehe ee e 9 HO ee e 
. WTO OT OO; W Wai Dog |: 


n we A wotrs'Kiwoatihnee,; 


| Dans un tems, ol Varrivee de votre en Enblet 
ne devoir faire penſer aux anciens et nouveaux ſujets de ſa 
Majeſte qu'a fe feliciter reciproquement de cet heureux 
 Evenement; dans un tems, où nous penſions qu'il y auroit 
un accord mutuel à ſe rejouir des douceurs d'un Gouverne- 
ment heureux : dans un tems, enfin, ou nous croions {2 
tranquilité retablie, les anciens ſujets revenus d'un ſiſteme 
qu'un oppoſition generale des loĩaux ſujets Canadiens de- 
voit leurs faire regarder comme inadmiffible, dans un pais 
od les oppoſans, par droit, nombre, fortunes, et proprict-3 
doivent emporter la balance; c'eſt avec la furprife, la plus 
grande, que nous voyons les nouvelles demandes des an- 
eicns ſujets de ſa Majeſtẽ qui ne tendent à rien moins qu 
boulyer iz 
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boul verſer les loix fondamentalles des nouveaux, à les 
antantir, et par là, leurs proprietẽs. Cette commotion 
ſeroit alarmante, fi les loyaux ſujets Canadiens de ſa Ma- 
jeſtẽ n'Etotent perſuades.que elle a les vues les plus favorables - 
pour : ſon peuple Canadien; que lors qu'elle verra, par 
'Entremife de votre Seigneurie, au pied de fon auguſte 
trone, Voppolition generale et formelle de ſes loyaux ſujets 
Canadiens aux demandes injuſtes et outrees de ſes anciens 
ſujets ; que quand notre tres gracieux Souverain ſera in- 
ſtruit que tout un peuple, qui n'a jamais ceſſẽ de lui &re 
fidel, ſe reunit pour reclamer ſa juſtice et ſon equite, pour 
lui conſerver ſes loix municipales, ſes loix, ſur leſqueles 
ſont fondes ſes biens, fortunes, et proptietés; ſes loix, 
que le droit des gens aſſure, que la.capitulation a promiſe, 
qu'une proclamation a ſolemnellement ratifice, et que le 
Bill emane:de ſon auguſt Parlement dans la quatorzieme 
année de ſon regne bienfaiſant, a maintenu, et nous ga- 
rantit; que quand ſa tres digne Majeſté daignera promener 
ſes regards ſur cette ẽtendũe de pays qu'habite un peuple 
qui defire le lui conſerver, et qu'enſuite elle comparera cette 
quantite de perſonnes qui lui ſont fi fidẽlement attachees, 
les biens et les proprietes de tant d'individus, dont on veut 
renverſer les principes fondamentaux, avec le nombre, fi 
petit, des anciens ſujets, et de fi peu de proprictes; ne 
devons nous pas eſperer, que notre tres gracicux Souverain, 
bien loin d'acquieſcer, à des demandes auſſi injuſtes, affer- 
mira encore et rendra plus ſtables les loix conſtitutionelles 
et municipales de ſes fidels et loyaux ſujets Canadiens. 

Nous ſupplions votre Excellence de vouloir bien jetter 
un regard ſur les deux addreſſes envoices ci-devant pour 
etre miſes au pied du trone auguſte de ſa Majeſte, dont 
nous avons Phonneur. de vous tranſmettre les copies; de 
les confiderer comme le voeu unanime et. invariable de la 
nation: Et que par votre illuftre protection notre tres 
gracieux Souverain veuille bien y avoir reference, Nous 

K eſperons 
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eſpe tons que votre Excellence n'aura aucun égatd à ces 
demandes de Chambre d' Aſſemblée; de Chartre d' Incor- 
. poration, dont le but eſt à peu pres le meme; d'un enre- 
gitrement des contrats; de Creniers et marches publics 
pour les Grains, &c. d'un commerce avec Vermont; de 


ces innovations pour les douaires hypdtheques, &c. Ces 


points Etant alles clairement expliques dans notre loi: le 
tout ne tendant qu'a la ſapper, et nous paroiſſant contraire 
et preijudiciable à Pavantage de la province. Que tous 
autfes articles de ces demandes qui ne fregardent pas le 
commerce ſeul, meritent un deſaveu do notre part, comme 
oppoſes au bien, aux interets, aux droits, et aux privileges 
les plus ſactés des divers Etats qui compoſent cette Pro- 
vince, et à qui ſans daigner les conſulter, ou veut impoſcr 
des loix dont eux- ſeuls ſentiront tout le poid. ; 

Nous ofons nous flatter que votre Seigneurie voudrs 
bien faire valoir notre oppoſition par tout ou beſoin ſera. 
Qureelle voudra bien Pappuier de fon credit; ſes connoiſ- 
ſances dans la province des ſujets qui Fhabitent la rendent 
plus capable que tout autre de faire, avec cette inteprite 
et cette impartialite, qui en tout tems, ont characteriic 
votre Excellence, un rapport fidel et exact des vrais ſen- 
timens de notre nation; et de pointer cette diſtinction que 
Fon doit mettre entre la futilite des demandes, et les 
droits recls des oppoſans. Et c'eſt avec la confiance 
la plus fincere que nous nous attendons encore aux 
marques de cette protection bienfaiſante, fi ſouvent 
reiterce à notre egard; qui fait, que ſous un gouverne- 
ment cheri, le plus Auguſte des Roix eſt adore, et nc 
peut qu*augmenter notre amour en ſe faiſant tepreſenter 
parmi ſes loyaux ſujets Canadiens par votre Seigneurie, pour 
la proſperite de laquelle nous ne ceſſerons de prier. 
Montreal, le zme Fevrier 1787. 


N. B. The foregoing Addreſs was ſigned by 315 perſons. 
F 2 I S. 
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